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This action was for libel, begun and prosecuted in

the Circuit Court at San Francisco, the plaintiff

therein, Albert Kleinschmidt, claiming residence at

Butte, Montana, and the defendant therein, John

D. Spreckels, being the publisher of a newspaper

known as the ^^San Francisco Call". The words

published in the ^^Call" and upon which is predi-

cated the action for libel, are set out in the tran-

script at pages 2, 3 and 4, being stated in paragraph



5 of the plaintiff's complaint. That paragraph fol-

lows the usual form in such cases and alleges,

*Hhat on the 26th day of November, 1907, the
said defendant published in said newspaper at

said city and county and state, the following
words of and concerning said plaintiff:"

This is a sufficient statement of the fact that

plaintiff was referred to and intended to be men-

tioned in the printed matter following. Up to that

point the complaint is good. The claim of the plain-

tiff in error is that this allegation is not followed by

any allegation in the complaint that the Avords there-

in set out are not true, and plaintiff in error claims

that his general demurrer to the complaint should

have been sustained by the court below.

One of the defenses to an action for libel is justifi-

cation ; that is, the defendant is allowed to prove the

truth of the statements alleged to have been pub-

lished by him. One of the prime rules of pleading

is that the complaint must state a cause of action

without further aid, and that the defendant in an

action is only required to deny material allegations

in the complaint. The plaintiff below did not allege

that the words were untrue and the defendant did

not in his answer plead their truth, but prior to

making the answer did demur to the complaint,

which demurrer was overruled, and this ruling is

brought up in the record. It will be noted that the

published story on its face speaks only of ^* Henry"



Kleinschmidt ; the plaintiff's complaint alleges that

it means ^^ Albert'' Kleinschmidt, the plaintiff. The

statements of fact contained in the article are all

true as to Henry Kleinschmidt, but the mistake was

made in publishing the story in a connection that

would indicate that it concerned Albert Klein-

schmidt. The very facts set out in the complaint in

the Court below show that there was no intention of

making a false or libelous statement concerning

Albert Kleinschmidt, but having made the mistake,

the defendant was liable for the consequences, and

we refer to this simply to accent our claim that to

render a statement actionable in any case, it must

be alleged to be false. If all the statements are

true, then their publication is not a libel, unless

such publication was with an ulterior motive, in

which case suitable allegations must be made to

cover that point, none of which occur in this com-

plaint.

Following paragraph 5 of the complaint is the

allegation in paragraph 6 that ^* Albert", the plain-

tiff', was meant where the name ^^Henry" was used

in the article, and that the entire article was intend-

ed to apply to and mean the plaintiff. Paragraph 7

of the complaint alleges,

*^That said publication was and is malicious,

false, defamatory and libelous and calculated to

bring and did and does bring this plaintiff into

contempt, disgrace and ridicule, etc."

This is the only allegation respecting the truth or

falsity of the words set out in the published article



and very evidently refers only to the publication of

the article ; that is to say, it is an attempt to charge

that the article was published with malice, and un-

der certain circumstances would be a necessary alle-

gation. In this case, however, it is entirely unneces-

sary. A case might arise in which a statement not

libelous per se, might still be actionable if published

with express malice, in which case malice must

necessarily be alleged, but in our state the allega-

tion of malice is not necessary in a case upon words

actionable per se. It cannot be but that the lan-

guage quoted from paragraph 7 of the complaint

^Hhat said publication" refers back to the fact of

the publishing of the words as alleged in paragraph

5, as that is the only mention of publication prior

to paragraph 7, and the only fair construction of

the two paragraphs of the complaint is, that as

alleged in paragraph 5, the defendant published cer-

tain words in the ^^Cair', and, as stated in para-

graph 7, such publication was malicious, false and

defamatory. The word ^^publication" in an action

for libel has a well known and well settled meaning.

Townshend on Slander and Libel, paragraph 556,

fourth edition, says:

*^Where publication was made in writing

^published' is the proper and technical term by
which to allege the publication."

This complaint alleges that the words were *^ pub-

lished" by the defendant and that such publication

was malicious, so that there is no allegation in the

complaint that the words as published were untrue.



Had the complaint stated that the published words

were false and untrue, etc., the complaint would

have been good. Without such statements, as indi-

cated, we feel that the complaint is bad. The rule

is practically the same as applies to the pleading in

an action of debt. It is not sufficient to allege only

that a debt is due ; recovery cannot be had unless the

complaint also alleges that it is unpaid ; so here it is

not sufficient to state that certain words were pub-

lished of and concerning the plaintiff, unless such

allegation be followed with another allegation that

the words were untrue, for if they are true, then no

cause of action exists. If they are not true, a cause

of action does exist and, of course, must be stated.

The defendant in error has cited and quoted from

many cases touching the law of libel. We do not

dispute the soundness of the doctrine laid down in

any of these cases. The fact that no bill of excep-

tions was settled of course prevents the discussion

of some of the questions that otherwise might be

raised by the petition and assignment of errors.

While the defendant in error has discussed many of

these questions, he has failed to mention the subject

here under consideration, namely, the sufficiency of

his complaint in the court below; but he does cite

cases that inferentially indicate that the complaint

is not good. At page 8 of the brief of defendant in

error is cited the case of Harris v. Zanonc, 93 Cal.

59, as follows

:

^*It was not necessary for the plaintiff to

allege in her complaint, or to establish proof in



the first instance that the defamatory words
were spoken with malice. Her allegation that

*the said words were false' implied malice on
the part of the defendant."

This is exactly the position that we take in this

case. The words being actionable per se, imply

malice ; not malice in fact, but malice in law, so that

there is no necessity of alleging malice, but unless

the words are alleged to be false they are not action-

able at all.

Netcell on Slander and Lib el^ at paragraph 12,

page 600, indicates the parts into which a declara-

tion for libel mav be divided, as

First. The title

;

Second. Designation of the parties litigant;

Third.

Fourth. Inducements of innocence of the offences

imputed

;

and at paragraph 16, page 601 of the same work,

gives a form for this inducement of innocence of

the offence, to the effect as follows:

^^Whereas the said plaintiff has not ever been
guilty, or until the speaking and publishing of

the several false, scandalous, malicious and de-

famatory words by the said defendant as here-

inafter mentioned, been suspected to have been
guilty of larceny or of any other crime, as here-

inafter stated to have been charged upon and
imputed to him by the said defendant."



In the code states and in many others that have

not adopted codes the common law system has been

abolished or modified. In Massachusetts no aver-

ment need be made which the law does not require

to be proved. In a schedule of forms prescribed by

the legislature of that state for general use, appear

the following suggestions for precedents for declara-

tion in libel and slander:

Libel declaration. ^^And the plaintiff says

that the defendant caused to be published in a
newspaper (describing it) a false and malicious

libel concerning plaintiff, a copy whereof is

hereto annexed."

See paragraphs 4 and 5, page 598 of Neiuell on

Slander and Libel,

Plaintiff in error submits that the demurrer to

the complaint in the Court below should have been

sustained, hence that the case should be reversed

and remanded.

BOURDETTE & BaCON,

Attorneys for Plaintiff in Error.




